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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 
 

 

CRIMINAL APPEAL  NO. 01 (S-1) OF 2018 

  

1. Sri Purna Kanta Mahanta, 
S/O late Ratna Kanta Mahanta,  
Village – Bahdanga 
PS – Jamuguri, 
Dist. Sonitpur (Assam) ……………………………… Appellant/accused. 
 
    - Versus – 
1. State of Assam 
Represented by Public Prosecutor, 
Sonitpur at Tezpur                    ………………..   Respondent. 
 

  

A P P E A R A N C E 

 

For the Appellants : Sri B Borthakur , Advocate.  

 

For the State  :  Sri MC Baruah,  P.P, Sonitpur,Tezpur. 

    

Date of Argument : 18-01-2018.    

 

Date of Judgment : 25-01-2018.                               

 

 

J U D G M E N T 

 

1.    This appeal is directed against the Judgment and Order dated 

26-12-2017 passed by Ld. JMFC, Tezpur in G.R case No.1454/2011 U/s. 

279/338 of IPC whereby Ld. Court convicting and sentencing the 
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accused/appellant to under-go Rigorous Imprisonment for 6 (Six) months for 

the offence U/s.279 of IPC and further Rigorous Imprisonment for 6(six) 

months for the offence U/s.338 of IPC and to pay a fine of Rs. 1000/-, in 

default to undergo Simple Imprisonment for another 15(fifteen) days.    

 

2.         The factual matrix of the case according to FIR, in brief is that 

on     10-07-2011 at about 5.00 AM in the morning near Ghoramari at NH-

52, the driver of the offending vehicle (bus) bearing No AS-12/E-0466 while 

coming from the side of Balipara towards Tezpur drove the bus at high 

speed and in the negligent manner, hit  a truck bearing registration No AS-

01S/6081 b y going towards wrong direction that was coming from Tezpur. 

As a result of which, several persons were injured. Immediately after the 

incident, the injured persons were taken to Kanaklata Civil Hospital, Tezpur 

for medical treatment. On the same day, the FIR was lodged by the 

informant.   

 

3.     On being receipt of the ejahar, the I/C Salonibari Out Post 

made GD Entry No 195 dated 10-07-2011 and forwarded the same to OC, 

Tezpur Police Station for registering a case under proper Section of law. On 

receipt of the ejahar, OC, Tezpur police Station registered a case vide Tezpur 

PS case No. 710/11 U/s. 279/338 of IPC and endorsed SI Dilip Bania to 

complete the investigation. After completion of investigation, the O/C, 

Tezpur PS filed charge sheet against accused Purna Kanta Mahanta U/s 

279/338 of the IPC. 

 

4.   On being appearance of the accused before the learned trial 

court, Ld. Trial Court after hearing both the sides, particulars of offences 

under Section 279/338 of the IPC were read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried.   

 

5.  To substantiate the case, prosecution examined as many as 

seven witnesses. After completion of prosecution evidence, the accused was 

examined u/s.313 of Cr.P.C. All the evidence appears against the accused 

persons and the allegations made against the accused persons are put 
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before him for explanation where he denied and declined to adduce dfence 

evidence. 

 

6.   After hearing argument put forwarded by the ld. respective 

counsel of both the sides, Ld. Trial Court convicting the accused 

person/appellant U/s. 279 and 338 of the IPC and sentencing him to under-

go Rigorous Imprisonment for 6 (Six) months for the offence U/s.279 of IPC 

and further Rigorous Imprisonment for 6(six) months for the offence U/s.338 

of IPC and to pay a fine of Rs. 1000/- , in default to undergo Simple 

Imprisonment for another 15(fifteen) days. 

 

7.      Being aggrieved by aforesaid order and Judgment, the 

appellant preferred this appeal on the following grounds including the other 

grounds:  

 

i) Learned Trial Court convict the accused/appellant on the 

basis of conjecture and surmise as there is no ingredients of 

Section 279/338 of the IPC.   

ii) The informant-PW1 has stated in his examination in chief 

that the accused/appellant was the driver of the vehicle 

which was at high speed and because of the 

accused/appellant the incident occurred, but, in cross-

examination, he had clearly admitted that he did not know at 

what speed the bus was travelling and there is a curtain and 

partition behind the driver and he also admitted that there 

was about 60 passengers and he was in the 4th seat. The 

informant has no idea about how the incident occurred. 

Besides, he admitted that police had seized the truck and all 

had filed MACT Case. Therefore, the learned Trial Court 

ought not to rely on the statement of PW1 as the other 

witness of the case does not corroborate him.  

iii) PW2 has stated in his examination in chief that at around 8 

to 10 kilometers from Ghoramari, one truck coming from the 

opposite direction hit their bus, but, in his cross-examination 
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he admitted that he did not know how the accident took 

place.  

iv) PW3 stated in his examination in chief that the alleged 

incident took place at around 4 /5 years back at Ghoramari 

when he was travelling in the bus and sitting in the middle 

and then a truck while overtaking, hit their bus, but, in cross-

examination, he admitted that the alleged accident took place 

at 5 AM, he was in half sleep and therefore he did not know 

how the accident happened and for which he admitted that 

the vehicle came from the front side and hit their bus.  

v) Similarly, PW4 stated in his chief that the alleged accident 

took place in between 2011 or 2012 while he was going for a 

ring ceremony from Dhuli TE to Golaghat on a citiride vehicle. 

When he reached Hatichura, his vehicle met with an accident 

when their vehicle went on the wrong side and a truck from 

the opposite direction knocked their vehicle, but, in cross-

examination he clearly admitted that he was sitting in the last 

seat of the said vehicle and he was sleeping in the backside 

of the said vehicle leaning his head in the glass of the 

vehicle.    

vi) Similarly, PW5 clearly stated in his chief that around 3 years 

ago, he had gone someplace in a bus and the said bus met 

with an accident and he was sleeping, when the accident 

happened. He further admitted that he did not know how the 

accident had happened. But, the IO was not examined by the 

learned Trial Court. Without examining the IO, 

accused/appellant was debarred to confirm some 

contradiction of the prosecution witnesses. Under such 

circumstances, the case is liable to be set aside.  

 

8.     I have also heard argument put forwarded by ld. counsel of 

both sides. 
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Decision and reasons and reasons for decision: 

   

9.   Learned counsel for the appellant submitted that the Ld. Trial 

Court without considering the materials and evidence available on record, 

convicted the accused person/appellant on being surmise and conjectures. 

Besides, the learned Trial Court did not consider the fact that without 

examination of IO, the matter of contradiction as raised by the learned 

Counsel for accused was not confirmed. Therefore, conviction itself is a fatal 

to the prosecution case. Under such circumstances, the judgment and order 

passed by learned Trial Court is required to be set aside 

 

10.   On the other hand, learned Public Prosecutor, Sonitpur, 

Tezpur submitted that the learned Trial Court has rightly convicted the 

accused as per available evidence and material on the record. Therefore, the 

judgment and order passed by learned Trial Court is required to be upheld.  

 

11.   Keeping in mind the rival submissions advanced by learned 

counsel of both the parties, I am going to dispose of the case as follows. 

 

12.   In considering the hearing of parties, the moot point is to be 

decided in this appeal is –  

 whether the learned trial court convicted the 

accused/appellants without proper perusal of the 

evidence and materials available in the record.  

 

    As stated above here in this case, the appellants have 

challenged the impugned judgment and order passed by learned trial court 

on 26-12-2017 in GR Case No. 1454/11 on the ground that there is no 

sufficient available evidence to convict the accused in any of the sections of 

law.  

    Therefore, before going to enter into the appeal, I would like 

to see the evidence of witnesses.   
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13.      PW 1 Sri Ishak Nanda, the complainant of this case stated 

that the incident took place in July,2011 at about 5.30 AM on the road  at 

Ghoramari and at that time he was going to Golaghat from Biswanath 

Chariali and at Ghoramari, the bus driver took vehicle on the wrong side and 

hit a truck in opposite direction. Accused Purna Kanta Mahanta was the 

driver of the vehicle.  The vehicle was at high speed. Fault was of the 

accused driver. Because of him the incident occurred. He along with others 

were injured. Benu Harpal, Anisha Nanda, Noini Nag, Ganesh Sona, Dipti 

Harpal, Rajkumar Boraik, Bali Kumar, Swola Nag etc. were the other victims, 

but, their names he could not remember. On the very day, he filed the 

ejahar. Ext.1 is the ejahar and Ext. 1(1) is his signature.  

     In cross-examination, he admitted that there were about 60 

passengers in the bus. He was in the 4th seat. There were about 5 

passengers were in curtain. He did not know about the speed of the bus. He 

also admitted that there is a curtain and partition behind the driver.  

 Though PW1 has been exposed to long cross-examination but except 

giving suggestion the evidence as to accused has driving the vehicle in high 

speed at the relevant time has remained unchallenged.  

 

14.        PW 2 Sri Benjamin Mahananda stated that on 10-07-2011 at 

around 5/530 AM he was going from Dhulibagan towards Golaghat by  bus. 

Around 8 to 10 kilometers from Ghoramari, one truck coming from the 

opposite direction hit their bus. Some of the passengers got injured. His wife 

Anisha Mahanada was injured as iron rod of the bus got inserted inside her 

head and she was rendered unconscious. Somebody summoned the 

ambulance. The injured were first brought to KCH, Tezpur and then to 

Tezpur Mission.   

  In cross-examination, he admitted that he does not know how 

the accident took place.  

 

15.   PW 3 Saul Nag who stated that the alleged incident took 

place around 4/5 years at Ghoramari. He was travelling in a bus and sitting 

in the middle.  Then a truck while overtaking them, hit their bus. They were 

then taken to hospital. 
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   In cross-examination, he admitted that the alleged incident 

took place about 5 AM and he was in half sleep and therefore he does not 

know how the accident happened and for whose fault the accident took 

place.     

16.   PW 4 Sri Nayan Mahananda stated that the alleged incident 

took place in between 2011 or 2011. He was going for a ring ceremony from 

Dhuli TE to Golaghat on a citiride vehicle. Then when we reached Hatichura 

their vehicle met with an accident when their vehicle went on the wrong side 

and a truck from the opposite side knocked their vehicle. He along with 14 

other people sustained injuries in this accident.  

   In cross-examination he stated that almost 50-60 passengers 

were there in their vehicle. Almost 6/7 people were sitting in the back dickey 

of the vehicle and he was sitting in the last seat of the said vehicle.  He was 

sleeping in the back side of the said vehicle leaning his head in the glass of 

the vehicle, but, the way the vehicle was driven by the driver, he anticipated 

some mishappening. He has not stated before police that the bus was going 

on wrong side.  

 

17.   PW 5 Bali Kumar deposed that around three years back, he 

has gone to some place in a bus and then he m et with the accident. He was 

sleeping when the accident had happened. He does not know how the 

accident had happened.  

18.    PW6 Dr Ratul Saloi stated that on 10-07-2011 he examined 

smti Manju Haripal and on examination he found one abrasion over the right 

eye brow measuring ¼ x ¼ inch. In his opinion, the injury was fresh and 

simple in nature caused by blunt object followed by a traffic incident. 

   On the same day , he examined Smti Upashree Tanti and on 

examination he found multiple abrasion over the left leg. In his opinion, the 

injury was fresh and simple in nature caused by blunt object followed by 

traffic incident.     

   On the same day, he examined Mina Nanda and on 

examination he found multiple abrasion over the right frontal area. In his 

opinion, the injury was fresh and simple in nature caused by blunt object 

followed by traffic incident. 
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   On the same day, he examined Priya Nag and on examination 

he found one abrasion over the right cheek measuring ¼ x ¼ inch. In his 

opinion, the injury was fresh and simple in nature caused by blunt object 

followed by traffic incident. 

    On the same day, he examined Mowel Mahanand and on 

examination he did not find any injury. 

   On the same day, he examined Ujjal Harpal and on 

examination he found multiple scratches over his left cheek. In his opinion, 

the injury was fresh and simple in nature caused by blunt object followed by 

traffic incident.  

  

19.   PW7 Dr Rupam Pegu stated that on 10-07-2011 he examined  

one Hyami Nath in reference to Tezpur PS case No 710/11 u/s 279/338 o0f 

IPC. The patient complaint of alleged history of RTA. On examination he 

found multiple abrasions with lacerated wound all over the body. The patient 

was admitted in female surgical ward and was referred to surgeon on duty.  

   On the same date, he examined one Ganesh Sona in 

reference to Tezpur PS case No 710/11 u/s 279/338 o0f IPC. The patient 

complaint of alleged history of RTA. On examination he found there was a 

mild over the left knee The patient was admitted in male surgical ward and 

was referred to surgeon on duty. 

   On the same date, he examined one Benu Harpal in reference 

to Tezpur PS case No 710/11 u/s 279/338 o0f IPC. The patient complaint of 

alleged history of RTA. On examination he found there was a lacerated 

wound over the right eye brow and eye lid. The patient was admitted in 

male surgical ward and was referred to surgeon on duty. 

   On the same day, he examined Dipti Harpal and Dilip Boraik 

in reference to Tezpur PS case No 710/11 u/s 279/338 o0f IPC. The patient 

complaint of alleged history of RTA. On examination he found multiple 

abrasions all over the body of Dipti Harpal and abrasion over the right 

temporal region on Dilip Boraik. The patient was admitted in female surgical 

ward and was referred to surgeon on duty.  

   On the same day, he examined Rajkumar Boraik and Anish 

Nanda in reference to Tezpur PS case No 710/11 u/s 279/338 o0f IPC. The 
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patient complaint of alleged history of RTA. On examination he found 

multiple abrasions over the right shoulder on Rajkumar Boraik and lacerated 

cut injury over the scalp on Anish Nanda. The patient was admitted in male 

surgical ward and was referred to surgeon on duty. 

 

20.   It has already stated that defence plea is total denial while 

their statements are found to have been recorded by the learned trial court 

u/s 313 Cr.P.C.  

 

21.    These much is the evidence of the prosecution case. 

 

22.    Over and all, if I closely scanning the statement of aforesaid 

witnesses, it appears that PW1 more or less supported the prosecution case 

that because of the driver, the said accident took place. In fact, PW2 and 

PW3 did not blame accused for which the accident took place. It is fact that 

PW4 also indicated the accused stating that while they reached Hatichura, 

their vehicle met with an accident when their vehicle went on the wrong side 

and a truck from the opposite direction knocked their vehicle. There along 

with other 14 nos of people sustained injury in the accident. But, he 

admitted in cross-examination that he has not stated to police that bus was 

in wrong side. Therefore, the evidence as to the bus was in wrong side 

cannot be relied on. In fact PW5 stated nothing about the incident.  

    PW6 & 7 are the doctors who examined Manju Haripal, 

Upashree Tanti, Mina Nanda, Priya Nag, Mowel Mahananda and Ujjal 

Haripal. But, prosecution has failed to examine any of the aforesaid victim 

before this Court. Besides, it appears that Doctor-PW7 who examined the 

victims Hiyami Nath, Ganesh Sona, Benu Harpal, Dipti Haripal, Dilip Boraik, 

Rajkumar Boraik and Anish Nanda. But, the prosecution failed to produce 

any of the said victims. Therefore, the injuries sustained by them cannot be 

proved in the Court.  

 

23.   Learned trial court convicted the accused persons u/s 279 of 

the IPC read with section 338 of the IPC. To prove the charge u/s 279 of the 

IPC prosecution must prove that :  
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“(i) Driving of a vehicle, or riding on a public way; 

 (ii) Such driving or riding must be so rash or negligent as to 

endanger human life or to be likely to cause hurt or injury to any 

other person.” 

 

24.   Similarly, to prove the charge u/s 338 of the IPC, the 

prosecution must prove that : 

 

“(i) the accused did the act in question; 

 (ii) it was done rashly or  negligently; 

       (iii) it was such as to endanger the life or personal safety or other, 

  (iv) such act caused grievous hurt.” 

  

25.   As discussed herein before, there is no any  cogent and 

reliable witness adduced by the PWs, so far to indicted accused in the 

commission of charge under Section 279/338  of the IPC.  

 

26.     That apart, it is a fact that prosecution has failed to examine 

the IO inspite of that having some contradiction.  

 

 It has been held in Hanuman –Vs State of Hariyana reported in 

AIR 1977 SC 1614 that –  

 “Accused is entitled to know from the IO what 

witness have stated before him and whether the 

witnesses examined in Court were examined by him or 

not. Non-examination of the IO is a serious omission on 

the part of the prosecution.”  

  

27.   As discussed herein before, there is no contradiction that as 

to be required confirmation from the IO. But, non-examination of IO failed 

to confirm the statement. 

 

28.    In view of the aforesaid discussion, I have come to conclusion 

that the learned Trial Court has failed to consider the aforesaid aspects and 
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convicted the accused, which cannot be sustained in law. Therefore, the 

conviction and sentence order cannot be allowed to be remained sustained. 

Hence, set aside the order dated 26-12-2017 passed by learned Trial Court 

in GR Case No 1454/2011.  

 

O R D E R 

 

29.   In view of the above discussion, the Appeal is allowed on 

contest. The conviction and sentence order dated 26-12-2017 passed in GR 

Case No 1454/11 under Section 279/338 of the IPC in convicting the 

accused Purna Kanta Mahanta is hereby set aside. Accordingly, accused 

Purna Kanta Mahanta is acquitted and set him at liberty forthwith.  

 

30. Send back the GR case record being No 1454 /11 along with a copy 

of Judgment to the learned Trial Court.  

  

Given under my Hand and Seal of this Court on this the 25th day of 

January, 2018. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
 

   
Dictation taken and transcribed by me:   
 

        Smt. Pori Das, Steno   


